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CHAIR ARAKAWA: Go ahead, Brian. 

MR. MOTO: Mr. Chairman, let me begin by noting that, um ... um ... the work 
on the bill was initially done with the help of Kelly Cairns as you note the 
former Deputy Corporation Counsel. So I'm at a little personal 
disadvantage in that I don't have a history with the bills that are on today's 
agenda. 

I'll take this opportunity, Mr. Chairman, to set forth some observations on 
the, the bills, on this particular bill, Conditional Permit first. And if I may, 
Mr. Chairman, I'll try to address, uh ... structure my comments along the 
lines that Mr. Kane asked. He asked a series of questions such as let's 
first ask what, what do we think was the purpose of the original ordinance 
as written. Second, what would the amendment attempt to solve, and 
third, what problems it might create. 

CHAIR ARAKAWA: Go ahead. 

MR. MOTO: And I'll, I'll phrase my discussion in that outline. 

CHAIR ARAKAWA: I'll tell you what, Brian. 

MR. MOTO: Yeah. 

CHAIR ARAKAWA: Can you do this in about five minutes? 

MR. MOTO: Yes. 

CHAIR ARAKAWA: Okay. 'Cause what I'm gonna do is I'm gonna take a short 
five minute recess right after you get done with your comment 'cause I 
think we're running a little bit long and everybody might be in need of a 
short recess, okay. So go ahead. 

MR. MOTO: First, urn, I have not reviewed the original legislative history for the 
section under review 19.40.030. But one can surmise from reading the 
ordinance that it probably, the requirement to have, either to show 
ownership of property or a long-term lease of the property, uh, can, can be 
reasonably inferred to serve a couple of purposes. 

First of all, to ensure that the applicant who's applying for the Conditional 
Permit, which is an ordinance, is someone with a substantial stake in the 
property and that the application is not frivolous. 

Second, it probably also serves to ensure that the person who's applying 
for the proposed Conditional Permit can actually speak with regard to the 
land and can make even promises regarding to the long-term use of the 
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land, especially if the permit is subject to conditions as almost all 
Conditional Permits are. 

Second point of, part of the outline, what would, what would this bill solve? 
I think this was the point that the Planning Department has addressed 
most specifically. So I won't repeat their comments. It appears, uh, in 
particular to address those situations, uh ... that have come up from time 
to time where applicants clearly do not have a long-term lease, do not own 
the property. At most they may have a license and at this time I'll note 
that a license is not an interest in real property. It's mere permission to 
use one of its standard, uh, uh, attributes is that it's typically revocable on 
short notice. Licenses, uh . . . there are many ways to draft license 
agreements, but typically license agreements are nontransferable. They 
don't give you an interest in real property. On, on rare occasions they are 
recorded, and I do note one instance in which it was recorded, but 
recording doesn't mean that you own the property or that you lease the 
property. All it means is that you've given the world public notice of the 
fact that you have this license agreement. 

The third part of the outline, what problems or challenges, perhaps is 
another word, might this amendment create or cause? Uh ... and there 
are couple scenarios where the amendment might cause some concern. 
First, from time to time in the review and action upon a Conditional Permit, 
conditions may be imposed and are intended to run with the land and to 
bind all successors and permitted assigns to the property. So that for 
example--what would that mean? Well, if the law is changed so that a 
licensee may now apply for a Conditional Permit, the licensee would by 
definition be unable really to make the kinds of and scope of promises to 
satisfy a condition that was intended to bind all successors. Why? 
Because the licensee by definition doesn't own the property. He can't 
make promises of that type. So the challenge would be how do you, how 
do you enforce that condition? How do you make it so that it is 
continuing? Especially when the person in front of you, the applicant, all 
he has is maybe a month-to-month revocable permission to use. 

Um ... the other issue that comes up with the proposed amendment is 
the nature of the authorization. The bill refers to a written authorization for 
the application, but does not go into much detail as to exactly what, what it 
suppose to say or to what extent it suppose to be binding upon, uh, of the, 
either the owner or the long term lessee. Um ... you know, does it, will it 
mean, does it mean that the owner, if necessary, will be bound by some of 
the terms or the long term lessor if there is one. Um ... and that will raise 
the issue of, of ... of ... to what extent assurance of--to what extent 
assurances can be obtained in the course of acting upon a Conditional 
Permit from people who'd be around for a long time. Um ... that's the 
summary of my comments, Mr. Chairman. 
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CHAIR ARAKAWA: Okay. Then if you can hold your questions, I'm gonna take 
a break. We'll be back at four o'clock on this clock. Is that good enough? 
Okay, short recess. (gavel) 

RECESS: 
RECONVENE: 

3:52 p.m. 
4:03 p.m. 

CHAIR ARAKAWA: Call the Land Use meeting back to order. (gavel) When we 
took our recess, we were just getting the explanation from Brian. Any 
further discussions of Brian? Bob, you had your hand up at the time. 

COUNCILMEMBER CARROLL: Thank you, Chair. The explanation given was 
what I was looking for. And unless we can satisfy what the lessor's, the 
lessee's written approval entails, how binding it is, uh, etc., and how it 
would compare to a lease, um, and unless it could be answered here very 
shortly, I think we should move on. 

CHAIR ARAKAWA: Okay. Brian or either of you from the department, would 
you like to answer Bob's question as to how written authorization applies 
to a lease to satisfy the requirements for putting in that provision for a 
five-year lease. (change of tape) If not ... I believe Brian was explaining 
when that, one of the purposes of having this five-year lease is to 
determine the ownership and the long, longevity of commitment. Is that 
correct? And why the, the request is being asked now is ... the phrasing 
that is being put forth now, how is that gonna correlate and how is that 
gonna satisfy that requirement for this commitment? 

COUNCILMEMBER KANE: Mr. Chairman. 

CHAIR ARAKAWA: Oain. 

COUNCILMEMBER KANE: Can I just, uh, make one more comment. Um ... I 
think in ... the, uh ... the intent of whether I think it's the Administration 
coming forward with this, um ... I can understand, but I would ask instead 
of us picking holes in it, which I'm guilty of, that more, uh, more 
consideration be given to the way it is existing and massage it a little bit 
more and come back with something that has a little bit more meat than 
just the written authorization amendment. And, and I think that way I won't 
be pushed to hold this down if there's any recommendation to put it on the 
table for approval. 

CHAIR ARAKAWA: Just ... 

COUNCILMEMBER KANE: I think there is, there's ... 
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CHAIR ARAKAWA: Thank you, Dain. 

COUNCILMEMBER KANE: ... it's not there yet. Thank you, Mr. Chairman. 
(chuckled) 

CHAIR ARAKAWA: Just, uh ... at this point if I can take a rough idea. How 
many of you would like to see the department work on this further, or 
would you like to take--how many of you would prefer that versus how 
many of you would like to take a vote on this one way or the other. How 
many--

COUNCILMEMBER HOKAMA: Chairman. 

CHAIR KANE: Yes, Riki. 

COUNCILMEMBER HOKAMA: Uh ... you know I too would ... I think we need 
to work on the language. I think we know what the intent is and, uh, I think 
we can maybe work with the department and Mr. Moto's office to come up 
maybe with something more suitable because I too have a concern where 
in the first sentence of what we're concerned of right now .030 ... I think 
we need to be more consistent. I think the, the extremes that Mr. Kane 
brought up about you have the owner, a developer, someone who has 
interest in the property and then all of a sudden the sentence switches to 
someone who may have little or no interest except for a, the request for a 
Conditional Permit, uh ... you know we've been in executive sessions in 
other meetings whereby the intent needs to be maybe more flow and more 
consistent, and I would hope we can work out something because, uh, 
hearing your, your point Mr. Moto about holding someone responsible for 
the, fulfilling the conditions I think is very important. I'm, I'm very happy 
you brought that out. And, you know, I for one you know of applicants 
who have their request into Mr. Arakawa's committee, our committee, 
uh ... that may not necessarily have a lease, but would like to do 
something with a, uh ... a parcel of property that they do not own. I don't 
know if an option we could consider that does not say in this Code that 
maybe a developer, owner, lessee or applicant with, uh, joint application 
from the owner whereby you have a joint application with the owner and 
the applicant who may not have a lease, but maybe the licensee can 
come forward because you still have someone who has ownership in the 
property that could fulfill the conditions. So I don't know if that would be 
something that maybe you would consider to bring back to, to Mr. 
Arakawa's committee. 

CHAIR ARAKAWA: Okay. 

COUNCILMEMBER HOKAMA: And I think that might be more in line with 
keeping the consistency of, of the section. 
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CHAIR ARAKAWA: Are you done, Riki? 

COUNCILMEMBER HOKAMA: Yes. 

CHAIR ARAKAWA: Okay, Jo Anne you had your ... 

COUNCILMEMBER JOHNSON: No, I ... I think that we, during our break we 
talked about co-application, and some times what ends up happening is 
the party who would be the landowner is not even a person that's on 
island. It might be that they just have no interest in really coming forward 
or accepting the responsibility for doing I guess what's outlined in the 
Conditional Use Permit, but I really believe that still the bigger burden is 
on whoever's coming forward to file the Conditional Use Permit. The 
applicant is the person who has most of the burden and because the 
Conditional Use Permit is nontransferable, I think the downside risk for the 
County is far less than it would be for the applicant. So I think I would like 
to see the language or maybe some more restrictive language or not 
necessarily more restrictive but more clr . . . but more clearly worded 
language put in just strictly about the meaning of written authorization. 
That's really the only stumbling block for me is what does that mean? 

CHAIR ARAKAWA: Okay. Then what I'm gonna do is I'm gonna defer this part 
of that, this topic and we'll bring it up little bit at another meeting and we'll 
have a little bit further discussion on it. Meantime we're gonna have the 
department work on it. 

Moving down to the second part of this, uh ... well, first of all does 
anybody have a problem with deleting the "or" in the first sentence? You 
see that bracketed "[or)" in the first sentence . . . "A developer, owner, 
[or] ... " you're deleting that "or". Putting in "developer, owner, lessee". 
Anybody have any problem with deleting that "or"? Okay. Then when we 
ask for a motion we'll have a motion to delete that "or". 

Moving down to the next bracketed section which says ... "[county)" and I 
don't know why you guys .... you just putting in a capital "c" instead of a 
small "c" for County. It seems like it's, uh . . . just house cleaning 
correction. Anybody have a problem with that? Okay, that would be part 
of the motion. 

And we'll discuss under "E" ... taking out the bracketed section "[of one 
hundred dollars]" and adding in "in the amount specified in the annual 
budget of the County." Can we have discussion on that. Dain. 

COUNCILMEMBER KANE: Yeah, and just real brief. Um, John, can you bring 
clarity to that as well of why this change is being made or requested. 
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MR. MIN: Yeah, this is, um ... simply to be consistent with about 80 percent of 
the other applications we process and the fees that have been 
established. There's a few places in the Code where the fees are 
specified in the Code or, or by Planning Commission rules and this is one 
instance here. So we're just trying to clear that up and be consistent. 

COUNCILMEMBER KANE: Okay. 

CHAIR ARAKAWA: Any further questions? In, um ... 

COUNCILMEMBER HOKAMA: Mr. Chairman, I have one question, please. 

CHAIR ARAKAWA: Okay, Riki. 

COUNCILMEMBER HOKAMA: Mr. Moto since you're the legal advisor, should 
this proposed ordinance move forward and get passed by Council on 
second and final reading, but we have no fee established in the annual 
budget as of yet, what happens? All fee processes stop? Or do we need 
to have some kind of transitional language proposed? I'm just trying to 
avoid a unnecessary situation that things can continue to do business, 
County can continue to do business. 

MR. MOTO: Mr. Chairman, uh ... if I remember correctly I believe the current 
budget ordinance does include the current non-refundable filing fee of 
$100. By reference in Appendix B of the budget, I think what's, what you'll 
find there is a whole xerox section of Title 19 and it may--or, or portions 
thereof and it may in there by doing so satisfy the Charter requirement that 
all the fees be listed in the budget. 

Uh ... if this bill is to proceed, uh, and let's assume for the sake of 
argument action were to be taken upon this year, um ... it would be a 
good idea I suppose to process at the same time a companion bill to, 
uh ... and one would have to check the budget but to ... and the purpose 
of the companion bill would be to make the budget ordinance to amend it 
so it's compatible with the change that's occurring here so that both 
proceed at the same time and are enacted at the same time. 

COUNCILMEMBER HOKAMA: Okay, thank you Mr. Moto. Then Mr. Chairman I 
would ask if you can direct the Committee staff to check for the members 
if the existing budget has such schedule in Appendix B. 

CHAIR ARAKAWA: David, let's make sure that we send to a Budget Committee 
this request to have the companion bill put in that would allow for the 
change over from this particular issue to another applicable issue in the 
Budget Committee in their documentation. And Brian, would you at the 
same time make sure that the appropriate wording to do that is complete 
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or refer in the, in the, um ... in your department to whoever is, it needs to 
go to to make sure that the companion wording for this is accurate. 

MR. MOTO: Yes, Mr. Chairman. The ... our department can work on any 
companion bill that might be required. 

CHAIR ARAKAWA: Okay, thank you. Any further discussion on this? I have a 
couple questions on this. What is the specific amount that, you know, 
when we're talking about this, what do you anticipate the change to be? 

MR. MIN: The fee amount would be based upon the value of the proposed 
project. 

CHAIR ARAKAWA: So instead of $100 a, a project perhaps of $3 million would 
have a different fee amount? 

MR. MIN: Uh, yes, it would. Um ... currently our fees ... (pause) ... in terms 
of our sliding scale, if a project for example is valued up to $125,000, the 
fee is $250, okay. On the other hand if the project is between 
501 ... $500,001 to a million dollars the fee is $932. Okay. 

CHAIR ARAKAWA: And over that? 

COUNCILMEMBER KANE: Mr ... 

MR. MIN: Uh, it does go higher. I believe it's capped at 4,500. But as a 
practical matter, um ... I mean that project would have to be way up there 
in the tens of millions. 

CHAIR ARAKAWA: So the minimum that you're proposing now is $250--

MR. MIN: That's correct. 

CHAIR ARAKAWA: --or do single-family residences get ... 

MR. MIN: Uh ... the minimum for a Conditional Permit would be $250 for a 
project valued under $125,000. 

CHAIR ARAKAWA: Okay. 

COUNCILMEMBER KANE: Mr. Chairman. 

CHAIR ARAKAWA: Mr. Kane. 

COUNCILMEMBER KANE: Yeah, and just one question off of what your, your 
question, your line of questioning. 
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CHAIR ARAKAWA: Go ahead. 

COUNCILMEMBER KANE: Um ... the sliding scale that we adopted in the last 
year's budget, the, was there any relationship between the fee to the cost 
of the processing? 

MR. MIN: Yes. That was taken into consideration and I think we were able to 
show that, you know, obviously the fee amount really covers just a portion 
of our cost, but there is a relationship between that and our own 
expenses. 

COUNCILMEMBER KANE: But what I heard you say earlier and I think it was 
based on the question that the Chairman asked, is that the fee correlates 
to value. So can you explain ... because now I'm seeing a contradiction 
in my mind. So help me to get clear on that. There's a, there's a 
correlation to value versus a correlation to cost of processing. Can 
you ... 

MR. MIN: Right. Right. 

COUNCILMEMBER KANE: ... 'cause my understanding of a fee is whatever it 
cost to process that's what a fee is. 

MR. MIN: Yeah. Yeah, this concept of a sliding scale based on value first of all 
is similar to how building permit fees are charged, okay. And the, and the 
concept is that the ... the larger the project, the higher the value of the 
project. There is more complexity involved in that review, okay. For 
instance a hotel project that might be valued at $30 million, um ... fairly 
large project, is inherently more complex than a smaller project which may 
involve a structure of let's say $125,000. There are a lot more issues 
involved in bigger projects, and I think from experience in terms of time 
involved in review and processing of an application, the larger more 
complex projects take a lot more time. 

COUNCILMEMBER KANE: From a ratio standpoint, would a larger project 
actually pay a lower ratio than a smaller project when you look at the fee 
on the sliding scale? In other words a $30 million project, if the fee is say 
$4,500 versus you paying $250 for a, a application that's less than 
$125,000, off the top of your head and if you can't answer this I 
understand this. It's something that I'll have to look into because I would 
see ... it's like the big developments are getting off easy and the small 
developments are the ones which are I would assume are the majority of 
applications would be the one's who are kind of carrying the load. I mean 
is that something that I can ... 

MR. MIN: Um ... yeah, I, you know ... 



LU 02112101 Page 59 

COUNCILMEMBER KANE: ... settle on and (chuckled) I mean ... 

MR. MIN: Yeah, I would have to do a little research on that to determine in terms 
of the various applications we have which one's fall in the different 
categories. Um ... most projects ... I think it's sort of like the bell curve. 
Those projects at the low end and the upper end are fewer. We tend to 
get more projects in between, you know, within that range, but I don't have 
any firm statistics to offer on that, but that's just sort of my sense from the 
applications we've seen. 

COUNCILMEMBER KANE: Now you said that you'd look into that. Is that 
something you can come back to the Committee with--

MR. MIN: Yeah. 

COUNCILMEMBER KANE: --as far as information? Should it be here, Mr. 
Chairman? Or is that something that we should refer to budget when we 
start looking at Appendix B of ... when we're looking at fees? You know I 
don't know maybe--

CHAIR ARAKAWA: I think--

COUNCILMEMBER KANE: --the Chairman of the Budget Committee could--

CHAIR ARAKAWA: I think that until we pass this, it would be a Land Use matter. 
Once we get into this, it would become a budget matter. 

COUNCILMEMBER KANE: Thank you. Okay. And I just, I'm looking for 
clarification that's all. Thank you. 

CHAIR ARAKAWA: And because the Budget Chair is in this Committee he'd be 
able to hear the discussion, um, but I think that's the way it'd work. Riki. 

COUNCILMEMBER HOKAMA: Mr. Chairman, thank you. Uh ... I think, yeah, 
that was a good question from Mr. Kane, but I think right now I, I think the 
correct purview is your committee at this time. 

CHAIR ARAKAWA: Thank you. In, uh ... in view of what we're looking at here, 
I'll tell you the Chair has some concerns because we're actually raising the 
minimum fee from $100 to $250. And I have not heard any real 
discussion as to justification as to why we're making such a drastic raise in 
fee which is about 250 percent, uh . . . and the justification from the 
department as to why each of these need to be re-considered. Perhaps 
we need to be looking at a lower fee at a lower end and a higher fee at the 
upper end, but how we're doing this proportionately I'm not seeing. I'm 
seeing that even at the very lowest end we're going 250. What the 
proportion that other higher ends may be paying I don't really know. So I 
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would really like to see this item be discussed a lot more in this committee 
and we're gonna ask the department to come back with those types of 
statistics. But I wanna take this opportunity now, having opened that up, 
to get questions from this committee that you would want the department 
to come back with. And I'm gonna start with Jo Anne because your hand 
was first and then Mike. 

COUNCILMEMBER JOHNSON: What I really wanna know I guess is when 
you're actually processing an application and, and you don't have to say 
this now, but when you consider man hours, when you consider labor 
costs, when you consider paper duplication and going out on site 
inspections and assisting the applicant as you do, I'm looking in terms of 
real dollars. I know that sometimes government has a way of subsidizing 
certain things and so what I, I kind of along the lines of what Alan was 
saying obviously if you really have a complex project it's going to cost a lot 
more to actually assist. So I'd be looking at real, you know, actually hard 
data on what are some of your actual costs because I think sometimes it's 
expensive for a small applicant to come in. So the 250 might be, be really 
a burden but it might not be that complicated for your staff to do it. So 
that's alii would be looking for. Thank you. 

CHAIR ARAKAWA: Mike. 

COUNCILMEMBER MOLINA: I yield the floor. Council member Johnson asked 
the question that I was planning on asking. Thank you. 

CHAIR ARAKAWA: Any further questions? Riki. 

COUNCILMEMBER HOKAMA: Well, just a comment, Chairman. I think Mr. 
Kane's concern about the ratio is a good concern, but the way it is now the 
guys on the lower end take the brunt of the program if you wanna look at 
dollar value to what is the filing fee. So I think if ... what you're trying to 
do to try and get some equity in a schedule, sliding schedule, whatever we 
wanna call it, I think that's in the right direction. And I think if we can 
justify the amounts that you're proposing, uh, well, I like the way we, the 
direction we're gonna go. 

CHAIR ARAKAWA: Any other comments? Questions? 

VICE CHAIR KAWANO: Yeah, Mr. Chairman. 1,1--

CHAIR ARAKAWA: Pat. 

VICE CHAIR KAWANO: --I like that question that Mr. Kane asked John and 
John, the answer John's gonna bring back to the committee as far as that 
goes for the development, the big and the medium or whichever if 
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Planning Commission do have that because it sure, sure would be 
interesting to see that. The department. 

CHAIR ARAKAWA: So from the department I would like to see actual costs for 
what it takes to do the project for your man hours, your processing fees, to 
take one of these fees and each of these levels that you have, um ... and 
I understand that this will be a scale. You probably will not have the same 
costs for every single project. So we're looking at rough scales. And the 
proportion of the budget currently, um, in other words what proportion of 
your budget is being spent at the 125 and lower, what proportion is being 
spent 125 to your next bracket so we can get an idea of where the actual 
costs are. I believe that's where Riki and Dain are coming from, what 
those actual costs are. So that, um, we have some, something to base 
our analysis on as to whether the scale that we are being asked to 
propose and to pass is a viable and there's a logic behind the costs that 
are associated with it. If there is any other information that we need to get 
or we can get from the department as to why they would need an 
additional costs beyond what you're asking and if we're looking at possible 
increases to this because of equipment, because of more manpower, 
because of whatever, I think would be good to have that brought back as 
well. Any other ideas or any other concerns that you would like the 
department to come back with on this particular item? No. Okay, if not, 
what I'm gonna ask is I'm gonna ask to defer this particular item, we'll 
bring it up again. Any objections? 

COUNCIL MEMBERS VOICED NO OBJECTIONS: (ex. WN, CT) 

CHAIR ARAKAWA: Okay, we'll defer this part. 

ACTION: DEFER pending further discussion (proposed bill 
AMENDING SECTION 19.40.030, MAUl COUNTY CODE, RELATING 
TO CONDITIONAL PERMITS). 

CHAIR ARAKAWA: Number two of this ... John. 

MR. SUMMERS: Thank you, Mr. Chairman, members of the Land Use 
Committee. The second ordinance also deals with Section 
19.40.03--excuse me--.090. It's the same Chapter but a different Section. 
And essentially what the amendment does is allow the, the Council the 
option of delegating to the appropriate Planning Commission the authority 
to grant time extensions for Conditional Permits. If the Council feels after 
reviewing or extending a permit the first time around that, um, it looks 
reasonable with respect to the impacts of the project, they would have that 
option to delegate future time extensions to the Planning Commission. 
The language specifically, if you look at Chapter--excuse me--Section 
19.40.090, I'll read that for you under the title "Extensions". 
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"Conditional permits shall not be extended unless the terms of the initial 
issuance explicitly provides for same. In any case, extensions must be 
applied for no later than 90 days prior to expiration and shall be made and 
approved in the same manner as an original application, ... " 

The following language is added: "provided that, after the first extension, 
the Council may delegate the authority to grant further extensions to the 
appropriate planning commission by explicitly providing for same in the 
terms of the extended permit. If the administration determines that there 
has been no substantial change in the factors surrounding the original 
application, no public hearing need be held". 

CHAIR ARAKAWA: Okay, questions? Dain then Jo Anne. 

COUNCILMEMBER KANE: Uh, Mr. Chairman, as written I, I would not be 
supporting this. From I think the day that I came on this Council, uh, little 
over two years ago I've made an issue and I think I've been consistent all 
a long that delegating any authority away from this body is not something 
that I will support unless you can show me, uh ... well, let me back step 
and just say that I've seen it happen too many times and I think it has 
been to a detriment to this, to this body's integrity and I'm making a very 
general statement about it now, but it's gonna really take some hard 
selling to get me on this one. So with that I'm just gonna continue down 
the road that I've been going and I will not be supporting this. 

CHAIR ARAKAWA: Jo Anne. 

COUNCILMEMBER JOHNSON: Yeah, and my comment is kind of along the 
same lines of what Dain is saying. I don't know if we really can delegate. 
Do we even have the right as a Council, elected officials to--

CHAIR ARAKAWA: Would you like to ask ... 

COUNCILMEMBER JOHNSON: --delegate our authority. So I guess I'll ask 
Brian. 

CHAIR ARAKAWA: ... ask Corp. Counsel? Brian. 

MR. MOTO: Mr. Chairman, first of all, again, let me kind of repeat the same 
message I did with regard to the first bill which is I am at a disadvantage 
because I did not work on this particular bill until today but, uh ... 

COUNCILMEMBER KANE: (inaudible) 

(laughter by the Committee) 

CHAIR ARAKAWA: Don't talk into the mike when you say that. 
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MR. MOTO: And, uh ... I believe however I understand its general intent. I will 
express reservations on the bill and especially its language stating that, 
uh, or referencing the delegation of powers. In fact we had some public 
testimony today on this subject. And my analysis goes like this. 

Chapter . . . 19.40 regarding Conditional Permits specifically identifies 
Conditional Permit applications as matters that are subject to an ordinance 
to be approved by Council. So the County Code clearly identifies the 
Conditional Permit as a matter regarding, uh, with regard to which action 
by the Council is required and specifically by an ordinance and only the 
Council has the ability to adopt an ordinance. 

Uh ... uh ... it's also true that the Conditional Permit must contain a time 
limitation on it although the ordinance doesn't specify--when I say 
ordinance Chapter 19.40 doesn't say what kind of timing limit. In theory I 
suppose you could have a Conditional Permit and say that it's subject to 
100 year time limit or 50 year time limit although we know that that's not in 
fact the practice. 

I therefore would advise caution regarding the subject bill. It is possible 
that the law could be amended. I would have to give it some thought in 
such a way that's stated that, um ... uh ... while Council may specify a 
term for the, uh ... uh, let's say, let's sayan extended term, 20 or 30 year 
term for a Conditional Permit, something fairly long, that that term may be 
terminated in the event that the Maui Planning Commission provides a 
negative recommendation or, or upon a determination by the Planning 
Commission that the Conditional Permit shall not continue and you could 
even specify certain time periods by which this could happen. Again this 
is just a suggestion. 

Uh ... you know my attempt to try to think of a scenario where you could 
try to achieve something of what the Planning Department seems to be 
trying to achieve, seems want to achieve while at the same time not dele, 
over delegating powers that are rightfully the Council's. 

COUNCILMEMBER JOHNSON: The second question I would have is how many 
of these situations actually come up would you say on an annual basis? 
Do you have any idea? 

MR. MOTO: Mr. Chairman, I'm sorry. I'm not able to answer that question. I'll 
defer if, if possible--

COUNCILMEMBER JOHNSON: All right, thank you. 

MR. MOTO: --to the Planning Director. 
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CHAIR ARAKAWA: John, can you guys answer that? 

MR. MIN: Yeah. I'm just trying to ... kinda recall. I would say we get a handful 
of permits that come in annually for extensions. 

A little background. The reason for this bill was a result of a situation that 
happened in the Council Land Use Committee wherein there was a 
permit, Conditional Permit and right off hand I can't recall the specific 
project, but it had been a project that was established over many years. 
The Planning Commission had recommended to the Council a condition 
that any future time extensions be approved by the Commission. And the 
question came up in the Council review as to whether that could be, could 
be done given the current language in 19 . . . Chapter 19.40. And the 
Deputy Corporation Counsel advised that because of the specific 
language currently in the ordinance that could not be done. And the intent 
of this was simply to give the Council some flexibility for projects that are 
no brainers. I mean these projects have been established for many years. 
The applicant has been complying. The Council is satisfied after its initial 
review of a time extension that future time extensions, you know, would 
not be problematical, that basically it would be left up to the Planning 
Commission to review the projects as they come in for extensions and to 
again determine that, you know, compliance has been rendered. 

Again, part of the idea was to make it easier for applicants going through 
the process. Conditional Permits require going through both the Planning 
Commission as well as the Council as an added step. And the idea only 
was to give the Council the flexibility if it chooses to authorize the Planning 
Commission to approve future time extensions. If the scope of the project 
changed in any way that's substantial, uh, over and beyond what was 
originally approved in the Conditional Permit, that would have to come 
back through a amendment process and come back to the Council. So 
the idea was never to give the Planning Commission carte blanche 
approval to, you know, to expand the project and substantially change the 
scope of the project as originally approved. And it was also not intended 
that other conditions be subject to approval by the Planning Commission 
only. It was only relation to time extensions. 

COUNCILMEMBER JOHNSON: Okay. And, and, and I, just to summarize I 
guess what I'm hearing is that you would be looking on at this on a project 
specific basis. Is that correct? 

MR. MIN: That is correct. And the way it would be implemented in the 
Conditional Use Permit there's a condition regarding the time. You know 
this permit shall be valid for a period of three years from the date of 
granting, okay. If this is adopted and if the Council chooses to have the 
Planning Commission approve subsequent time extensions, condition 
might be worded that the Conditional Permit shall be valid for a period of 3 
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years and that for the extension shall be subject to review and approval by 
the Planning Commission. Okay, so it would be a specific condition of the 
Conditional Permit approval. And that was what I envision as far as 
implementing this provision, okay. So the Council would, could do it on a 
case-by-case basis. The Council could not do it at all if it so choose, but 
the Council would have the flexibility if it felt appropriate to put this kind of 
language in, and again it was just the idea of providing some options, urn, 
and possibly assisting applicants who have been coming in fairly regularly 
for time extensions. We have some special Conditional Permits that have 
been around for many years. This morning, earlier today we heard Mr. 
Hunter, 1985, urn ... 

COUNCILMEMBER JOHNSON: Well, my, just based on what you're saying, my 
inclination would be to try to find some way, and I don't know if it's 
possible, within the Conditional Use Permit itself to actually on each 
project make some kind of a condition within that, uh, that permitted the 
type of thing that it could go back to Planning Commission and I don't 
even know if that's possible based on the ordinance the way that we've 
got it now and I ... is that what you're saying that you really need that 
ordinance to be changed in order for any condition to be added? 

MR. MIN: That is correct. 

COUNCILMEMBER JOHNSON: Oh, okay. 

MR. MIN: The current language is very specific that time extensions are 
processed under the same procedure, urn ... urn ... you know which is 
Planning Commission review and final action by the County Council. So 
that's the current procedure. And because of that, you know, there's 
currently no flexibility to deviate from that. 

COUNCILMEMBER JOHNSON: I see. 

CHAIR ARAKAWA: May I ask him a question? It's up to you. 

COUNCILMEMBER JOHNSON: Yeah, I'm fine. I understand now what he's 
saying. 

CHAIR ARAKAWA: Okay. John, currently it must go to Planning Commission 
and then come to Council. Is it possible for us to amend the rules so that 
it does not have to go to Planning Commission for con, for extensions? 
So only the Council, it would only have to come through one process 
which would be the Council. These are just for the extensions of the 
Conditional Use, not for the new ones, it's just the extensions, to bypass 
the Commission to come to the Council if we can change those rules. 
Would that be something that's worth looking at, members? 
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COUNCILMEMBER HOKAMA: Check the Charter there, Brian. 

MR. MOTO: Mr. Chairman, could we have a, a few minutes of recess to review 
the Charter and go--

CHAIR ARAKAWA: Well, actually what I'm gonna do is we're gonna be 
discussing this further. So during the, between now and the next meeting 
you can have time to look at it. But I'm just proposing that as an idea 
because Councilmember Kane does have a point abdicating authority and 
I'm just ... since the Council is the elected body we may be the one that 
should have the final decision and the appointed body maybe the one that 
should abdicate that to make the costs less. 

COUNCILMEMBER KANE: (spoke away from the microphone - inaudible) 

CHAIR ARAKAWA: Right. Okay, is that ... it's okay. Then, um, do you wanna 
have--

COUNCILMEMBER KANE: No objections to defer. 

CHAIR ARAKAWA: I just gonna ask for that. Anyone wanna have more 
discussions or shall we defer this and have the department look at that. 
No objections? 

COUNCIL MEMBERS VOICED NO OBJECTIONS. (ex. WN, CT) 

CHAIR ARAKAWA: Okay, let's defer this item. 

ACTION: DEFER pending further discussion (proposed bill 
AMENDING SECTION 19.40.090, MAUl COUNTY CODE, RELATING 
TO CONDITIONAL PERMITS',. 

CHAIR ARAKAWA: We'll go to the third part. John, you wanna explain the third 
part. 

MR. SUMMERS: Thank you, Mr. Chairman. We're turning to a new Chapter in 
the Code, Chapter 19.45 and this amendment is the same as the previous 
amendment when we dealt with Conditional Permits and the fee that's 
required. And essentially what we're doing is proposing an amendment to 
Section 19.45.040. If you look at item number "5." there, again what we're 
doing is--Iet me read the change for you. Currently the language reads a 
nonrefundable filing fee of three hundred dollars is required and that will 
be changed so that it would read as follows: "A nonrefundable filing fee in 
the amount specified in the annual budget of the County". 

CHAIR ARAKAWA: And these are only for Project Districts? 
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MR. SUMMERS: That's correct. And again the purpose is the same as the 
previous amendment we discussed, uh, to be consistent with the other 
permits that we process where we tie it to the budget and, and the sliding 
scale fee schedule it's been established. 

CHAIR ARAKAWA: And is that fee schedule the same as the one you proposed 
little bit earlier? 

MR. SUMMERS: That's correct. 

CHAIR ARAKAWA: Okay. So rather than 350, now you're proposing you may 
lower it to 250 in some cases? 

MR. SUMMERS: Uh ... from $300 down to 250. 

CHAIR ARAKAWA: So this may actually, some of these developed Project 
Districts may actually have a lower scale than you have now? 

MR. SUMMERS: That's correct. 

CHAIR ARAKAWA: Okay. Questions, Council members? Dain. 

COUNCILMEMBER KANE: So Mr. Chairman is it appropriate to ask for the same 
information that we asked for in the previous ordinance prior to us making 
a decision? 

CHAIR ARAKAWA: Absolutely. 

COUNCILMEMBER KANE: That's my request. 

CHAIR ARAKAWA: Okay. So can you guys come up with the same information 
for this particular area. 

MR. SUMMERS: Sure. 

CHAIR ARAKAWA: The amount of projects within a specific bracket, the 
proposed proportion that would be needed for each, each of the areas and 
basically the same question we asked last time. Any further question? No 
additional information that you want? Okay. Move to defer. Anyone 
object? 

COUNCIL MEMBERS VOICED NO OBJECTIONS. (ex. WN, CT) 

CHAIR ARAKAWA: Okay. Thank you very much. 

ACTION: DEFER pending further discussion (proposed bill 
AMENDING SECTION 19.45.040, MAUl COUNTY CODE, RELATING 
TO PROJECT DISTRICT PROCESSING REGULA TlONS'? 
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DRAFT BILL TO CORRECT ORDINANCE NO. 2755 
RELATING TO THE URBAN STATE LAND USE 
CLASSIFICATION FOR PROPERTY SITUATED AT 
MAKENA, HONUAULA, ISLAND OF MAUl, HAWAII 
(MALIA AINA, LTD.) (C.C. No. 01-55) 

CHAIR ARAKAWA: Thank you very much. Let's got to the last item on our 
agenda, LU-16. Julie? Julie, we're gonna go to LU-16. 

(pause) 

CHAIR ARAKAWA: John, you wanna stick around for about five minutes and 
then we can probably conclude in about five minutes on this one before 
you leave. 

Okay, LU-15 [sic], um ... basically this is a draft bill to "CORRECT 
ORDINANCE NO. 2755 RELATING TO THE URBAN STATE LAND USE 
CLASSIFICATION FOR PROPERTY SITUATED AT MAKENA, 
HONUAULA, ISLAND OF MAUl, HAWAII (MALIA AINA, LTD.)". 

COUNCILMEMBER KANE: LU-16? I'm sorry. 

CHAIR ARAKAWA: LU-16. 

COUNCILMEMBER KANE: You said 15. 

CHAIR ARAKAWA: Okay, um ... Planning Department do you wanna explain 
what happened because this is a very simple one I believe. 

MS. HIGA: Yes, this is primarily a housekeeping measure and this is due to the 
inaccurate metes and bounds description that was provided to us by the 
applicant and we were advised by the Deputy Corporation Counsel that it 
was, that is was not necessary to submit the ordinance through the regular 
processing since there was, uh, it's just a housekeeping measure. 

The metes and bounds description as well as the Land Use Map, State 
Land Use District Boundary Amendment Map, um, description has, had to 
be changed. 

CHAIR ARAKAWA: But basically the map that we were looking at is the same 
map, pretty much the same area. It's just that we have to change the 
description that was put together with it. Is that correct? 
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MS. HIGA: It's exactly the same except if you notice the arrows--well, if you have 
both maps, the arrows are going in different directions, and in addition the 
description like the degrees are different, and it was just the legal 
description that was inaccurate. 

CHAIR ARAKAWA: Okay. Any further questions--any questions for the 
department on this? If not, um, I think it's pretty self-explanatory in how it 
is. It's just a housekeeping correction. I'd like to have a motion to 
approve. 

COUNCILMEMBER HOKAMA: So move. 

COUNCILMEMBER CARROLL: Second. 

CHAIR ARAKAWA: Okay. Moved by Riki, seconded by Bob. Discussion? If not 
all those in favor say aye. 

COUNCIL MEMBERS VOICED AYE. (ex. WN, CT) 

CHAIR ARAKAWA: Motion approved. 

VOTE: AYES: 

NOES: 

EXC.: 

Councilmember Carroll, Hokama, Johnson, 
Kane, Kawano, Molina, and Chair Arakawa. 

None. 

Councilmember Nishiki and Tavares. 

ACTION: FIRST READING of bill; and FILING of communication. 

CHAIR ARAKAWA: Any further discussion? Meeting adjourned. 

ADJOURNED: 4:46 p.m. 

~AP~ ________ __ 

ALAN M. ARAKAWA, Chair 
Land Use Committee 
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